IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

RAQUEL VOGT ) CIVIL ACTION
)
V. )
)
TIME WARNER ENTERTAINMENT )
COMPANY, L.P., d/b/a Home Box Office, )
Inc., and COMCAST CABLE ) No. 01-905
MEMORANDUM
Padova,J. April , 2001

Theinstantmatterariseson DefendantComcastCableCommunicationsinc.’s Motion to
Dismissand Plaintiff RaquelVogt's Motion to Remand. For the reasons that follow, the Court
concludes it lacks subject matjerisdiction,and therefore grants Plaintiff’'s Motion and remands
the case to the Court of Common Pleas for Philadelphia Cdunty.

l. Background

Plaintiff Raquel Vogt (“Vogt”) is a professional dancer who was working the night that
DefendantTime WarnerEntertainmenCompany, L.P., d/b/a Home Box Office and Home Box
Office, Inc. (“HBQO”) was filming for its television program “G-String Divas: First Time Divas.”
Plaintiff allegesthat HBO misappropriated her image by filming and broadcasting her stripping
performanceaspartof its programwithoutherpermissionPlaintiff alsobringsa misappropriation
claim against Comcast Cable, which broadcast the program.

Plaintiff filed the instant action in the Court of Common Pleas for Philadelphia County.

!In light of the Court’s conclusion that it lacks subject matter jurisdiction over the matter,
the Court dismisses Defendant’s Motion to Dismiss as moot.
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Although Comcast Cable is a Pennsylvania citizen, and therefore non-diverse, Defendants assert that
Comcastwas fraudulentlynamedin this acton, and that it should be dismissed from the case.
Without the presence of Comcast Cable in the case, diversity of the parties would exist.
I. Legal Standard

“When a non-diverseparty has been joined as a defendant, then in the absence of a
substantiafederalquestiontheremovingdefendanmayavoidremandonly by demonstratinghat

thenon-diverseartywasfraudulentlyjoined.” Batoffv. StateFarmins.Co., 977F.2d848,851(3d

Cir. 1992).A partyfraudulentlyjoinedby aplaintiff maynotdefeatremovaljurisdiction.Wilsonv.

Republiclron & SteelCo., 257U.S.92,97(1921).A removingpartywho assertshatadefendant

isfraudulentlyjoinedcarriesa“heavyburderof persuasion.Id.; seeBoyerv. Snap-OrroolsCorp,

913F.2d108,111(3dCir. 1990);SteelValley Auth.v. Union Switch& SignalDiv., 809F.2d1006,
1012n.6(3dCir. 1987).Joindelis fraudulentwhere“thereis noreasonableasisn factor colorable
groundsupportingthe claim againstthe joined defendant, or no real intention in good faith to
prosecute the action against the defendants or seek a joint judgrBenef, 913 F.2d at 111

(quotingAbels v. State Farm Fire & Cas. CG.70F.2d26, 32 (3d Cir. 1985) (citations omitted)).

If the court finds that “there is even a possibility that a state court would find that the complaint
statesa causeof actionagainstanyoneof theresidentdefendants,thenthecourtmustfind joinder
properandremandheaction.Batoff, 977F.2dat851 (citationsomitted).Wheretherearecolorable
claimsor defenseassertedgainsor by diverseandnon-diverselefendantalike,thecourtmaynot
find thatthe non-diversepartieswere fraudulentlyjoined basedon the merits of thoseclaimsor
defensesBoyer, 913 F.2dat 113.In evaluatinga claim of fraudulentjoinder, the court must(1)

“focusonthecomplaintatthetimethepetitionfor removalwasfiled;” (2) “assumeastrueall factual



allegationf thecomplaint;”and(3) “resolveanyuncertaintiesisto thecurrentstateof controlling
substantive law in favor of the plaintiffld. at 851-52.

“[W]hile issue%f liability maynotordinarilybedetermine@namotiontoremandit iswell
settledthatuponallegationsof fraudulentoinderdesignedo preventremoval federalcourtsmay
look beyondthe pleadingsto determineif the joinder, althoughfair on its face, is a sham or

fraudulentdeviceto preventremoval.”"Smootv. ChicagoRocklisland& PacificR.R.Co., 378F.2d

879,881-82(10thCir. 1967).However,suchpiercingmustbelimited to circumstancesuchasin
Smoot wherethe Court reachedoutsidethe pleadingsto conside an affidavit that completely
divorcedthe challengeddefendanfrom the allegations and left no doubt that the defendant was

improperly joined. Lyall v. Airtran Airlines, 109 F. Supp. 2d 365, 368 n.8 (E.D. Pa. 2000)

II. Discussion

Plaintiff filed this suit alleginginvasionof privacy/misapproprian claims against HBO,
the entity that filmed and producedthe video, and Comcast Cable, the entity that broadcast the
program.ComcastCable contendgshat Plaintiff “fraudulently joined Comcastin this action by
assertingbaselessclaims againstit in a transparentattemptto defeatthis Court’s diversity
jurisdiction. Def.’s Mot. to Dismiss at 1. Joinder may be deemed fraudulent if the plaintiff fails to
statea causeof action against the resident defendant, and the failure is obvious according to the
settled rules of the statBoyer, 913 F.2d at 112.

DefendanComcasbriginally movedto dismissheComplaintagainsit onthegroundghat
thefactualallegationsn the ComplaintestablishedhothingmorethanthatComcastvasa“passive
conduit” of material,andthatsucha claim wasbarredby the FirstandFourteenttAmendmentso

theConstitutionDef.’sMem.at4. DefendantsOmnibusResponséo Plaintiff's Motionto Remand



essentiallyncorporateshat argument in the context a$ “fraudulentjoinder” claim, uponwhich
removal was based.

An inquiry into the validity of a complaint triggered by a motion to dismiss under Rule
12(b)(6)is moresearchinghanthatpermissiblevhena partymakesa claim of fraudulengoinder.
It is possiblethata party is not fraudulently joined, but thdte claim againsthatpartyultimately
is dismissed for failure to state a claim upahichrelief maybegrantedBatoff, 977F.2dat852.
The testis whether the plaintiff's claims are not even “colorable,” which is to say, “wholly

insubgantial and frivolous.’Lyall v. Airtran Airlines, 109 F. Supp.2d 365,368 (E.D. Pa.2000).

“Consequentlyif [the court] mustmakea penetratingr intricateanalysisof stae law in order to
determineif the claim is colorablethenit is likely thatthe claim is indeed colorable and not
frivolous.” Id.

In theinstantcase Plaintiff characterizeser claim againstComcat Cable as a “right of
publicity” tort. To determine if Plaintiff has stated a colorable claim for appropriation, the Court
looks to the Restatemen{Second)of Torts, which has been cited by the Supreme Court of

PennsylvaniaSeeFanellev. LoJackCorp, 79 F. Supp. 2d 558, 563-64 (E.D. Pa. 2000) (citing

Marksv. Bell TelephoneCo., 331 A.2d424,430(Pa.1975));seealsoJenkinsv. Bolla, 600A.2d

1293,1295-96(Pa.Super.Ct. 1992).Underthe Restatement]o]ne who appropriate$o his own
use or benefit the name bkenessof anotheris subjectto liability to the other for invasion of his
privacy.” Restatemer{Second)orts§ 652C.Appropriationis groundedn thepropertyright of an

individualin theexclusiveuseof his ownidentity, the so-called‘right of publicity.” Seeid. cmt.a.

’Defendant Comcast filed the Motion to Dismiss on its own behalf. In response to
Plaintiff's Motion to Remand, the Co-Defendants filed a joint, omnibus response. Doc. No. 9.
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Theuseor benefitatissuein anappropriatiorclaimis typicallyacommercialseof apersonshame
or likenessFanelle 79 F. Supp. 2d at 564.

The Court concludesthat Plaintiff's has presenteda colorableclam against Comcast.
Plaintiff allegeghattheHBO programusedPlaintiff's image(thetapeof herperformancevithout
herpermissionFurther Plaintiff allegeghatComcasbroadcastheprogramandthusthatComcast
tookpartin thetortiousconductlt is notclearthatPlaintiff's pleadingvould besufficientto sustain
theclaimagainsComcastindeRule12(b)(6); however, the only question properly before the Court
atthisjunctureiswhethePlaintiff hasacolorableclaimin statecourt® ThoughComcastayindeed
beableto assertivalid “passiveconduit” and/orFirst Amendmentefensdo theclaimsagainsit,
this Courtcannotjn examiningdefendant’sraudulenjoinderallegationmakeadeterminatioron
the meritsof sucha defensan orderto determinetha the joinder of Comcast in this litigation is
improper? SeelLyall, 109 F. Supp. 2d at 368.

The Court takesno positionwith respectto the merits of Defendant Comcast’s various
defenseso the claimsmadeby Plaintiff, or to the adequacyf Plaintiff's pleadingson thatcount.
For thereasonsalreadystated the Court cannotconcludethat Plaintiff's joinderof Comast as a
defendant in this action wdsudulent.As such,diversitydoesnot exist, and therefore this Court

lackssubjecimattefjurisdictionoverthisaction.TheCourtgrantsPlantiff’'s Motionto Remandand

*The Court notes that Defendants here do not assert the presence of any “indicia of
fraudulent joinder,” as was presented to the United States District Court for the Eastern District
of California inLewis v. Time Inc, 83 F.R.D. 455 (E.D. Cal. 1979), the case cited by Defendants
in their brief.Seeid. at 458.

*Neither does the fact that federal constitutional claims are or may be implicated in a
defense, even meritoriously, give the Court subject matter jurisdiction over the ciéms.
Sprague v. Bulletin Cp527 F. Supp. 1016, 1017 (E.D. Pa. 1981) (citimyisville & Nashville
R. Co. v. Mottley 211 U.S. 149, 152 (1908)).
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remandshecasdo theCourtof CommorPleaf PhiladelphiaCounty. TheCourtfurtherdismisses

Defendants’ Motion to Dismiss as moot. An appropriate Order follows.



IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

RAQUEL VOGT CIVILACTION
V.
TIME WARNER ENTERTAINMENT

COMPANY, L.P., d/b/a Home Box Office,

Inc., and COMCAST CABLE No. 01-905

ORDER
AND NOW, this day of April, 2001, upon consideration of Plaintiff's Motion to
Remand (Doc. No. 7), and any responses thel&tt; HEREBY ORDERED that said Motion
is GRANTED, and the above-captioned cas&®IEMANDED to the Court of Common Pleas
for Philadelphia CountylT IS FURTHER ORDERED that:
1. Plaintiff’'s Motion for Leave to File Reply (Doc. No. 10) BISMISSED as moot.

2. Defendant’s Motion to Dismiss (Doc. No. 4)[HSMISSED as moot.

BY THE COURT:

John R. Padova, J.



